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Deborah Wald of the Wald Law Group in San Francisco advises on same-sex marriage law. “We’re 
trying to anticipate as much as we can,” she said. Wald chairs the National Family Law Advisory Council 
for the National Center for Lesbian Rights. She blogs on the subject at debwald.blogspot.com.
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A July 9 report by the California Department of Forestry and Fire Protection placed the 
blame for last fall’s devastating wildfires on San Diego Gas & Electric Co.See Page 4 — PLAINTIFFS’
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CIVIL LAW 
Civil Rights: Verdict finding that 
constitutional rights of former LAPD 
officers implicated in ‘Rampart 
Scandal’ were violated is upheld as 
supported by substantial evidence. 
Harper v. City of Los Angeles, 
U.S.C.A. 9th, DAR p. 10723

Constitutional Law: Award of treble 
damages plus maximum allowed civil 
penalties in False Claims Act case 
does not violate Eighth Amendment’s 
Excessive Fines Clause. United 
States v. Bourseau, U.S.C.A. 9th, DAR 
p. 10742

Environmental Law: Bureau of 
Land Management violates National 
Environmental Policy Act where it 
improperly analyzes effects of plan 
on land’s wilderness characteristics. 
Oregon Natural Desert Association 
v. Bureau of Land Management, 
U.S.C.A. 9th, DAR p. 10758

Family Law: Substantial evidence 
supports order declaring minor free 
from father’s parental custody and 
control. Allison C., A Minor, C.A. 4th/3, 
DAR p. 10693

Government: Santa Clara County 
Open Space Authority fails to 
show countywide assessment 
is ‘proportionate special benefit’ 
satisfying requirements of Proposition 
218. Silicon Valley Taxpayers 
Association Inc. v. Santa Clara County 
Open Space Authority, CA Supreme 
Court, DAR p. 10675

Insurance: Adjusted Gross Revenue 
Insurance Policy incorporates 
procedures outlined in Federal Crop 
Insurance Corp.’s Adjusted Gross 
Revenue Standards Handbook. 
Conrad v. Ace Property & Casualty 
Insurance Co., U.S.C.A. 9th, DAR p. 
10738

Prisoners’ Rights: Prisoner cannot 
proceed in forma pauperis if he 
incurred three ‘strikes’ from ‘bringing’ 
three actions that were ultimately 
‘dismissed.’ O’Neal v. Price, U.S.C.A. 
9th, DAR p. 10750

CRIMINAL LAW
Criminal Law and Procedure: Death 
sentence is affirmed where defendant 
concedes evidence did not raise 
doubt on issue of mental competence. 
People v. Romero, CA Supreme Court, 
DAR p. 10659

Criminal Law and Procedure: Police 
can resume custodial interrogations 
without readvising defendant of 
rights if subsequent interrogation is 
‘reasonably contemporaneous’ with 
prior waiver. People v. Stallworth, C.A. 
2nd/7, DAR p. 10698

Criminal Law and Procedure: In 
case involving spousal rape with 
force, trial court properly excludes 
defense expert’s testimony on ‘make-
up’ sex. People v. Sandoval, C.A. 3rd, 
DAR p. 10686

Criminal Law and Procedure: 
Court properly imposes more lenient 
sentence on defendant whose 
counterfeit ‘access cards’ gave 
customers free access to DirectTV. 
U.S. v. Whitehead, U.S.C.A. 9th, DAR 
p. 10733
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By Jeffrey Dintzer
and Tony Brown

T
he California Supreme Court will 
soon be deciding in Morongo Band 
of Mission Indians v. State Water 

Resources Control Board, S155589, whether 
due process requires unitary administra-
tive agencies — those that function as both 
accuser and adjudicator on matters within 
their jurisdiction — to ensure that their staff 
attorneys serve only as prosecutors or legal 
advisers at any given time. The decision will 
affect hundreds of proceedings currently 
being heard by such agencies across the 
state. Indeed, there are 18 cases now pend-
ing before the State Water Board itself. 

The State Water Board claims that its 
current policies, particularly those prohib-
iting ex parte communications, allow its 
attorneys to perform overlapping functions 
without any effect on the fairness of adju-
dicatory proceedings before it. The State 
Water Board’s position is out of step with 
the developing standards of due process 
and at odds with its own practices. 

In Morongo’s underlying administrative 
proceedings, the Morongo Band of Mis-
sion Indians faces the revocation of a water 
license by the State Water Board. The at-
torney prosecuting those proceedings for 
the State Water Board also happened to be 
acting as a legal adviser to the State Water 
Board in another pending matter. Morongo 
objected to the arrangement. It believed, 
not unreasonably, that if the State Water 
Board trusted the attorney to provide legal 
advice in one matter, it would be inclined 
to credit her arguments in favor of revok-
ing Morongo’s license. At the very least, 
Morongo claimed, the situation created an 
appearance of bias necessitating the attor-
ney’s replacement by someone who was not 
concurrently advising the Board. The State 
Water Board disagreed. But on Morongo’s 
writ petition challenging that decision, the 
trial court sided with Morongo and issued a 
writ of mandate ordering the attorney’s dis-
qualifi cation. On the State Water Board’s 
appeal from that decision, the 3rd Appel-
late District affi rmed, holding that the 

State Water Board’s practice of allowing an 
attorney to don a prosecutorial hat in one 
proceeding and an advisory hat in another 
created a risk of unfairness that amounted 
to the denial of due process.

The 3rd Appellate District got it right. 
The requirements of due process in ad-
ministrative proceedings have evolved in 
the past decade. The 2nd and 4th Appellate 
Districts have also held that the appear-
ance of bias, not actual bias, is the relevant 
due process standard. They, too, agree 
that, where an attorney maintains too close 
a relationship with the administrative deci-
sion-maker — by, for example, advising it 
in one matter and appearing before it as 
prosecutor in the same or a related matter 
— it creates an appearance of bias that re-
quires the attorney’s disqualifi cation. 

But the State Water Board seems not 
to be aware of these developments. For 
example, it argued in Morongo that only 
evidence of an actual fi nancial interest 
triggers disqualifi cation. And, in its own 
proceedings, it continues to require that 
parties show some actual bias before it 
will act on their motions to disqualify. Most 
recently, in proceedings over a draft cease 
and desist order issued against California 
American Water Company, the State Water 
Board refused to disqualify — or even per-
mit legal briefi ng on whether due process 
required it to disqualify — a staff member 
who had advised the State Water Board in 
related adjudicatory proceedings involving 
California American Water and is now ap-
parently assisting the prosecution team.

Just as troubling as the State Water 
Board’s out-of-date understanding of due 
process principles are the State Water 
Board’s representations about its own ex 
parte policies. As it did in the Court of Ap-
peal, the State Water Board argued in its 
briefi ng to the Supreme Court that these 
policies safeguard against the realization 
of any apparent risk of bias from its staff 
members’ overlapping roles. By repeatedly 
mentioning the existence of these prohibi-
tions on ex parte contacts, the State Water 
Board clearly wants the Supreme Court to 
infer that the State Board rigorously and 

steadfastly follows them in all cases. 
But even while the State Board was 

penning this argument, it was in the pro-
cess of turning over numerous ex parte 
communications in another adjudicatory 
matter pending before it, In the Matter of 
Rialto-Area Perchlorate Contamination 
at a 160-Acre Site in the Rialto Area. (In 
the interests of full disclosure, our fi rm 
represents Goodrich Corporation in those 
proceedings.) These ex parte communica-
tions included a PowerPoint presentation 
identifying “the two main responsible par-
ties” by the Rialto matter’s chief prosecutor 
to the State Board and hearing offi cer, Tam 
Doduc. They also included multiple com-
munications between Doduc’s advisory 
team and the chief prosecutor; e-mails be-
tween Doduc and Gov. Schwarzenegger’s 
offi ce; and briefi ngs by the State Board 
to the California EPA, in which the board 
— before any hearing on the merits 
— treated the designated parties’ liability 
as a fait accompli. Although required to do 
so, the State Board did not initially disclose 
these improper ex parte communications. 
Only after repeated motion practice and a 
federal subpoena did it fi nally release them. 
Despite its obvious impropriety, the State 
Board has refused to disqualify the hear-
ing offi cer or any members of the board, 
the hearing offi cer’s advisory team or the 
prosecution team. 

D
ue process requires that the State 
Water Board take measures to 
avoid any appearance of bias in its 

proceedings. Instead, the State Board’s 
conduct in the Morongo, California Ameri-
can Water and Rialto proceedings demon-
strates that it abuses due process and then 
exacerbates the resulting unfairness by 
forcing parties to seek costly relief from 
the courts. Since parties appearing before 
the State Board cannot confi dently rely on 
its compliance with prohibitions against ex 
parte communications, those policies alone 
are not an adequate safeguard, either in 
theory or in practice. The potential for bias 
arising from overlapping functions must 
therefore be safeguarded against by other 

means. The Supreme Court should affi rm 
the Court of Appeal’s decision, and require 
that a unitary administrative agency’s pros-
ecutorial and advisory functions be struc-
turally independent to ensure the fairness 
and neutrality of proceedings before it. 

Jeffrey D. Dintzer is a partner in Gibson, 
Dunn & Crutcher’s Los Angeles offi ce, where 
he focuses on litigation involving the envi-

ronment and land use entitlements. He rep-
resents Goodrich Corporation in In the Mat-
ter of Rialto-Area Perchlorate Contamination 
at a 160-Acre Site in the Rialto Area. He can 
be reached at jdinzter@gibsondunn.com. 
Tony Brown is an associate in Gibson, Dunn 
& Crutcher’s Los Angeles offi ce. He repre-
sents Goodrich Corporation in In the Matter 
of Rialto-Area Perchlorate Contamination at 
a 160-Acre Site in the Rialto Area. He can be 
reached at tbrown@gibsondunn.com.

Keeping Up Appearances

By Cristina Page

T
he Bush administration’s 
Department of Health and 
Human Services has been 

called “ground zero for the ideo-
logical wars in this country,” and a 
new Health Department proposal 
leaked this week proves why. In 
a spectacular act of complicity 
with extremists on the right, the 
Health Department is proposing 
to allow any federal grant recipi-
ent to obstruct a woman’s access 
to contraception.

The American public is nearly 
unanimous in supporting contra-
ception: 90 percent favor wide 
availability for birth control, and 
90 percent of sexually active wom-
en of reproductive age are using it. 
It is simple common sense: The av-
erage woman spends nearly three 
decades of her life attempting to 
be sexually active without getting 

pregnant, and access to contracep-
tion is the only proven way to avoid 
an unintended pregnancy.

For most women, birth control 
is a basic health care need. But 
with this new proposal, the Bush 
administration plans to hand over 
the gears of health care to the few 
extremists who want to impose 
their deeply unpopular right-wing 
doctrine on the many. The “Pill 
Kills” fringe has generally been 
ignored for its warped pseudo-sci-
ence, but not at Bush’s Health De-
partment. Its new proposal would 
make agencies receiving Health 
Department funding promise not 
to discriminate in hiring against 
anyone who objects to abortion 
— and then redefi nes abortion so 
as to include most commonly used 
forms of birth control, including 
oral contraceptives and IUDs.

This is the latest — and now 
incontrovertible — proof that the 

anti-abortion movement, and the 
administration that appears behold-
en to it, opposes basic pregnancy 
prevention and is fi rmly committed 
to control over Americans’ sex lives. 
If the Health Department proposal 
is approved, anti-contraceptive op-
eratives will seize health fi nancing, 
one of the most important levers 
of control. The regulations would 
be vast in scope and serve as an 
open invitation for local extremists 
to directly meddle with your most 
important life decisions.  

Under the new rule, any health 
care provider who receives federal 
funding and would like to prevent 
women from having access to 
prescription birth control would 
have federal protection for doing 
it. State laws requiring hospitals to 
give pregnancy prevention to rape 
victims would be automatically in-
validated. Pharmacies nationwide 
could be granted instant permis-
sion to refuse to fi ll prescriptions 
for birth control. Health centers 
may be forced to hire religious 
extremists who would refuse to pro-
vide contraception to their patients, 
even if contraception service is the 
main focus of the facility.

The new regulation would over-
rule laws in 27 states requiring 
health insurers to cover con-
traceptives. Keep in mind that 
reluctance of Health Maintenance 
Organizations (HMOs) to cover 
contraception was what led to 
these state mandates in the fi rst 
place. Health insurance plans 
would likely be able to eliminate 
contraceptive coverage, re-impos-
ing on women 68 percent more 
in out-of-pocket health care ex-
penses than men pay.

B
ush has been committed 
to restricting Americans’ 
access to pregnancy pre-

vention since his fi rst days in 
offi ce. In 2001, he attempted to 
eliminate contraceptive cover-
age for federal employees and 
soldiers. At the request of the 
anti-contraception movement, he 
has obstructed the U.S. Food and 
Drug Administration’s process of 
approving proposals for wider ac-
cess to contraception; appointed 
self-described anti-contraception 
leaders to oversee the nation’s fed-
eral contraception program for the 
poor; eliminated funding for inter-
national family planning programs; 
appointed anti-condom activists to 
the Presidential Advisory Council 
on HIV/AIDS; promoted programs 
that withhold information about 
birth control from sexually active 
teens and sunk unprecedented 

state in the union. 
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Same-Sex Couples Should Marry and Register

I  want to thank you for your excel-
lent article entitled “Questions 

Abound Around Same-Sex ‘I Dos,’” 
published in the Daily Journal (July 
15, 2008), in which I was quoted 
extensively. I do, however, have one 
important point to clarify.

While it is absolutely true that 
attorneys are recommending that 
same-sex couples both register 
as domestic partners and marry, 
it is generally not for the reason 

given in the article (in case we lose 
marriage in November through 
passage of Proposition 8). Instead, 
we are making this recommenda-
tion because many states — and 
even some branches of the federal 
government — are recognizing do-
mestic partnership rights without 
recognizing same-sex marriages. 
Therefore, if a same-sex couple 
wishes to have their relationship 
recognized in as many geographies 

and contexts as possible, they are 
advised to be both registered and 
married. Because it is likely to take 
years before we have true, national 
recognition of same-sex marriage, 
this will continue to be our recom-
mendation even after we defeat 
Prop. 8 at the ballot box.

Deborah H. Wald

The Wald Law Group
San Francisco

Letter to the Editor


